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1. The deceased, David Alderson, was drowned in a pool at a disused copper mine at 

Wheal Maid near Falmouth in Cornwall. There were a number of associated injuries, 

particularly to the head. He may well have lost consciousness, though not from any 

natural cause. He had defensive wounds to his hands and injuries to his thighs which 

were consistent with having been dragged over rough ground. His glasses and 

dentures had been found elsewhere. The body was found by a woman walking her 

dog the following morning.  

2. The prosecution case was that the appellant Kevin Cooper and his co-defendant, 

Trewen Kevern, who were cousins, had been jointly responsible for the killing. The 

motive was alleged to be the theft of significant items of cash which the victim had 

drawn from his bank account and kept at his home, possibly in a gun cabinet.  

3. The appellant was convicted in a trial before Blake J and a jury in the Crown Court in 

Truro on the 21 May 2015.  He was sentenced to imprisonment for life with a 

minimum term of 29 years. The jury were unable to reach a verdict in relation to his 

co-accused, Trewen Kevern. He is to face a retrial in April.  

4. Cooper now appeals against conviction by leave of the single judge.  

5. The context of this appeal is that both defendants were running a cut-throat defence 

although neither gave evidence. The appellant denied the murder.  He had made two 

defence statements. In the first statement he had run an alibi defence, claiming to have 

been elsewhere at the time of the murder. In the later statement, he claimed that 

Kevern was the killer. 

6. Kevern for his part inculpated the appellant. He had initially been interviewed as a 

witness and only later as a suspect. He accepted that he had initially told lies to the 
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police about his involvement in the events that night.  However, he accepted in his 

defence statement that he had travelled to and from the quarry site with the appellant 

and the victim on the night of the murder. They travelled in the victim’s car.  He said 

he had stayed in the car when the appellant and victim had left together. Later he got 

out in order to find out where they had gone and found the victim dead. The appellant 

told him that he had murdered the victim.  Although he did not give evidence in 

support of his case, he did adduce evidence from a man called James Batty, who 

alleged that the appellant had confessed to the murder when Batty and the appellant 

were in Exeter Prison. The Crown did not seek to rely on that evidence. There was, 

however, plenty of circumstantial evidence pointing towards the appellant’s guilt 

which we summarise below. 

7. This appeal relates to information in the possession of the Crown which consisted of 

statements which had allegedly been made by the appellant to third parties. The 

relevance of this information is that it was at least to some extent inconsistent with 

what the appellant had said in his second defence statement about the involvement of 

the co-accused.  Accordingly, the Crown felt that it should in fairness be disclosed to 

the co-defendant, Kevern.  The Crown would not have disclosed this material had the 

appellant been tried on his own since it did not satisfy the disclosure test; it neither 

assisted the appellant’s case nor undermined the Crown’s case. The Crown did not 

seek to rely on it as part of its case. The information was therefore never part of the 

Crown’s case; it was relevant only for the potential benefit of the co-defendant should 

Cooper give evidence which was inconsistent with his earlier statements, as was 

likely if his evidence reflected his later defence statement. Any alleged inconsistency 

could then be exploited to challenge the credibility of the appellant, and in particular 

his assertion that it was the co-defendant, Kevern, who carried out the murder.  
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8. However, the Crown wished, for public interest reasons, to conceal the circumstances 

in which the information had been obtained.  Accordingly a PII application was made 

to the judge, and he was persuaded that there were good grounds for withholding 

information about the way in which the information had been acquired. The judge 

accepted that it was sufficient for the Crown to provide a summary of the relevant 

conversations, setting out the gist of what had been said; and he added that he would 

keep the issue under consideration.  

9. In fact two documents entitled “Disclosure of Information known to the Crown” were 

made available to the defendants. The first was given on the 16 April shortly before 

the trial began, and the second, a modified version, was provided on the 23 April 

during the first week of the trial. In each document the following was stated at the 

front of the document, with the approval of the judge:  

“The Crown has incontrovertible evidence that before KC’s Defence 
Statement was served on the 19 May 2014, KC said to people he would 
expect to trust ...” 

A series of statements were then set out indicating the gist of things allegedly said by 
the appellant which might be material to Kevern’s defence. These reflected only part 
of the alleged conversations. The reference to the 19 May Defence Statement was to 
Cooper’s first defence statement.   

10. In allowing the information to be provided in that form, the judge considered that he 

was acting consistently with the PII principles adumbrated by Lord Bingham of 

Cornhill in Re H [2004] UKHL 3; [2004] 2 AC 134.   In that case Lord Bingham 

summarised the essential operation of the PII principles in the context of a criminal 

trial. At paragraph 36 he set the series of questions which a court must address when 

dealing with PII applications:  

“ When any issue of derogation from the golden rule of full disclosure 
comes before it, the court must address a series of questions:  
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    (1)  What is the material which the prosecution seek to withhold? 
This must be considered by the court in detail. 

    (2)  Is the material such as may weaken the prosecution case or 
strengthen that of the defence? If No, disclosure should not be ordered. 
If Yes, full disclosure should (subject to (3), (4) and (5) below be 
ordered. 

    (3)  Is there a real risk of serious prejudice to an important public 
interest (and, if so, what) if full disclosure of the material is ordered? If 
No, full disclosure should be ordered. 

    (4)  If the answer to (2) and (3) is Yes, can the defendant's interest 
be protected without disclosure or disclosure be ordered to an extent or 
in a way which will give adequate protection to the public interest in 
question and also afford adequate protection to the interests of the 
defence? 

    This question requires the court to consider, with specific reference 
to the material which the prosecution seek to withhold and the facts of 
the case and the defence as disclosed, whether the prosecution should 
formally admit what the defence seek to establish or whether 
disclosure short of full disclosure may be ordered. This may be done in 
appropriate cases by the preparation of summaries or extracts of 
evidence, or the provision of documents in an edited or anonymised 
form, provided the documents supplied are in each instance approved 
by the judge. In appropriate cases the appointment of special counsel 
may be a necessary step to ensure that the contentions of the 
prosecution are tested and the interests of the defendant protected (see 
paragraph 22 above). In cases of exceptional difficulty the court may 
require the appointment of special counsel to ensure a correct answer 
to questions (2) and (3) as well as (4). 

    (5)  Do the measures proposed in answer to (4) represent the 
minimum derogation necessary to protect the public interest in 
question? If No, the court should order such greater disclosure as will 
represent the minimum derogation from the golden rule of full 
disclosure. 

    (6)  If limited disclosure is ordered pursuant to (4) or (5), may the 
effect be to render the trial process, viewed as a whole, unfair to the 
defendant? If Yes, then fuller disclosure should be ordered even if this 
leads or may lead the prosecution to discontinue the proceedings so as 
to avoid having to make disclosure. 

    (7)  If the answer to (6) when first given is No, does that remain the 
correct answer as the trial unfolds, evidence is adduced and the defence 
advanced? 
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It is important that the answer to (6) should not be treated as a final, 
once-and-for-all, answer but as a provisional answer which the court 
must keep under review. ” 

11. The provision of the information in the form it was provided in this case reflects what 

Lord Bingham suggested might be done in an appropriate case in question (4). The 

documents were a summary of potentially relevant material; and the modified 

information provided in the second document was given pursuant to the duty to keep 

matters under review. 

12.  Both defendants were unhappy with the evidence being provided in this limited way.  

Mr Laws QC, counsel for Kevern, strongly submitted that his client should be allowed 

to see the sources of the material provided, but the judge was satisfied that Kevern’s 

interests were adequately protected by the notes of information.  Mr Jefferies QC, 

counsel for Cooper, also pressed for the sources to be disclosed, saying that it was 

necessary in order for his client to know and properly respond to the nature of the case 

against him. He raised the issue how the material could properly be adduced. He was 

also concerned to know what the judge would say in his summing up if the 

information was admitted in evidence and his client gave evidence which contradicted 

the allegedly “incontrovertible information” as to what had been said by the him on an 

earlier occasion.  

13. The parties could not agree how the material was to be deployed and Mr Jefferies 

served a note of objection to the information being admitted in evidence at all. So the 

judge gave a ruling on the point. He rejected the submission that the evidence could 

not be lawfully admitted at all.  He gave his reasons as follows:  

“Evidence of a previous inconsistent statement is admissible at the 
behest of the party inculpated by the witness under the Criminal 
Procedure Act 1865 …  Although the PII means that the most direct 
evidence of the conversation cannot be given as to its circumstances, 



Judgment Approved by the court for handing down 
(subject to editorial corrections) 

Cooper v Regina 

 

 

those circumstances can be sufficiently established given what the 
officer in the case states about the reliability as a summary of the 
conversation and what the Crown has submitted in the note about it 
being incontrovertible. 

This is clearly something more than a piece of background intelligence 
or a third party’s account of what they say KC said to them. Despite 
the PII context, that much necessarily flows from the use of the word 
“incontrovertible” and I can see no objection to that being established 
in any further question of the officer.” 

14. The reference to the Criminal Procedure Act is to section 4 which provides as follows:  

“If a witness, upon cross-examination as to a former statement made 
by him relative to the subject matter of the indictment or proceeding, 
and inconsistent with his present testimony, does not distinctly admit 
that he has made such statement, proof may be given that he did in fact 
make it; but before such proof can be given the circumstances of the 
supposed statement, sufficient to designate the particular occasion, 
must be mentioned to the witness, and he must be asked whether or not 
he has made such statement.” 

15. The judge then suggested that the way to adduce the evidence was for counsel for 

Kevern to establish from the officer in the case the existence of the disclosure 

document before the close of the prosecution case. Counsel could demonstrate that it 

could properly be described as “incontrovertible evidence” by eliciting that it was not 

based on the account of a third party.  It could then be relied upon by Kevern should 

the need arise. 

16. We were told that this was not in fact how counsel decided to deal with this evidence. 

The judge’s approach would have involved the jury being made aware that there was 

evidence available, potentially damaging to the appellant, but without that evidence 

actually being disclosed at that time.  In fact counsel for Kevern indicated that he 

would only seek to deploy the evidence if Cooper chose to give evidence and made 

statements before the jury which were contradicted by some of these earlier comments 

identified in the information. It was a shield rather than a sword, being used to cast 

doubt if necessary on Cooper’s credibility. The Crown also properly agreed that there 
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should be no reference to the information unless and until it became necessary to refer 

to it. Had Cooper given evidence which contradicted comments he had allegedly 

made earlier, Kevern would at that stage have been allowed to call the officer in the 

case to adduce the information in the way envisaged by the judge. The officer had 

produced a witness statement in which he said this, after having referred to the 

information document: 

“I have had access to the source information used to formulate this 
document and can confirm the accuracy of the evidence that has been 
disclosed.”  

17. At the end of his ruling, Blake J indicated what he would say in his summing up if 

Cooper were to give evidence and to deny making any of the comments alleged in the 

information: 

“29. Mr Jefferies finally posed the question of how this material will 
be dealt with in the summing up and what happens if Mr Cooper 
denies making the remarks attributed to him? If there is an indisputable 
record of this conversation then it is something that Mr Cooper must be 
aware of and can give instructions about. A denial by him of any 
conversation by him or of him using the substance of the words 
provided, would be pointed out to the jury alongside the evidence of 
the police and the evidence that is said to be incontrovertible. 

30. An explanation to the jury of the meaning of that term is likely to 
result in a strong judicial comment as to where the jury may conclude 
that the substance of the truth lies as between KC and the officer, 
although that will be within the context of the usual direction that they 
can disregard judicial comments that do not agree with. Here it will be 
pointed out that the averral of indisputability is made by the Crown 
acting under the general supervision of the court and the restrictions on 
the disclosure of information mean that they cannot further explore the 
issue.” 

18. In the event, Cooper did not give evidence and so there was no need to adduce the 

evidence at all. The jury never knew of its existence.  

The grounds of appeal 
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19. The appellant advances two interrelated grounds. First, he submits that it was legally 

improper to allow the information to be adduced in evidence through the case officer 

in the manner proposed.  Second, he contends that even if the information could in 

principle be adduced by that route, the way in which the judge intended to direct the 

jury about any potential inconsistencies which might emerge between the appellant’s 

testimony and alleged earlier inconsistent statements placed the appellant in an 

impossible position. The jury would in substance be told that he was lying. The 

appellant says that he could not give evidence at all knowing how this part of his 

evidence at least would be characterised by the judge. The trial was therefore unfair 

and the verdict should be quashed. 

20. As to the first ground, Mr Jefferies submitted that the proposed method of adducing 

the evidence through the case officer was wholly inappropriate. The alleged 

conversations had taken place some twelve months earlier. Counsel’s instructions 

were that the appellant could not recall any specific conversations, nor to whom he 

might have made these statements.  The appellant had also suggested that some of the 

detail was wrong. Counsel submitted that with no information about either context or 

personalities, the appellant could not fairly be expected to deal properly with this 

evidence.  

21. In our judgment, there is force in this submission. We do not think that the judge was 

right to say that the circumstances in which the earlier inconsistent statements were 

allegedly made were sufficiently identified so as to designate the particular occasion 

or occasions as section 4 requires. Indeed, the purpose of the PII application was to 

conceal them. Re H is concerned solely with disclosure; whilst it permitted the judge 

to direct in what form relevant information could be disclosed to the defendants, 
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nothing in Re H affects the principles which determine how that evidence can then be 

adduced before the jury.  The judge appears to have assumed that since the 

information could properly be described as “incontrovertible”, the appellant must 

have known that he had made these earlier statements and it was not necessary to 

identify the particular occasion or occasions with any greater precision. The 

implication seems to be that further detail is unnecessary because the appellant must 

know that the information is true. We do not think that could be a proper basis for 

dispensing with the need to provide such information as is necessary to identify the 

circumstances of the earlier statements. It assumes that the appellant could have no 

answer to the assertion that he had made these earlier comments 

22. More fundamentally - although it is a related issue - the appellant further argues that 

even if the documents were capable of being admitted into evidence via the case 

officer, the way in which the judge intended, if necessary, to direct the jury about 

inconsistent statements was unfair and improper.   

23. Mr Jefferies submitted that the judge’s intimation in the last two paragraphs of his 

ruling of the direction he would give meant that the jury would in effect be told that 

they should resolve any conflict of evidence on the question of inconsistent statements 

in favour of the Crown. Notwithstanding that the judge would give the jury the 

standard direction that all issues of fact were for them, the judge would effectively be 

indicating to the jury, albeit not in so many words, that it was his view that the 

appellant was lying at least in this respect.   

24. Faced with that potential difficulty, pointed out to him by counsel, counsel says that 

the appellant elected not to give evidence at all. This was necessarily prejudicial to 

him. It meant that there was no direct evidence laying the blame at the door of 
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Kevern. Furthermore, the appellant was not able to rebut what he contended was false 

testimony by one of the witnesses to the effect that he had confessed to her that he had 

killed the deceased.   

25. We have carefully considered the judge’s comments as to how he would, if necessary, 

direct the jury on the issue of inconsistent statements. We agree with Mr Jefferies that 

he would in substance be telling the jury how to resolve the potential conflict between 

the defendant and the Crown. That seems to us to follow from his statement that he 

would give “strong judicial comment as to where the substance of the truth lies as 

between KC and the Crown”, particularly when the jury would also be told that “the 

averral of indisputability is made by the Crown acting under the general supervision 

of the court.” That in our view is tantamount to telling the jury that the judge agreed 

with the Crown that the evidence which it had adduced was not open to dispute, with 

the necessary implication that the appellant had indeed earlier said things which were 

inconsistent with what he was now asserting in the witness box so that he must have 

been lying in denying that he had made the earlier statements. 

26. In our judgment, this would not merely be strong judicial comment about the nature 

of the evidence given; it goes well beyond that.  The judge would be telling the jury 

where he believes the truth lies on a dispute of fact, and that is exclusively the 

province of the jury. The judge was not entitled to make that assessment at all. The 

disclaimer that matters of fact were for the jury would be of no real value in that 

situation. Whilst resolution of the evidential conflict would theoretically have been 

left to the jury, it could only find that the appellant was speaking the truth about this 

matter in the unlikely event that the jury were to distrust or treat as unreliable the 

judge’s assessment. The jury would have no independent way of assessing the 
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evidence for itself. It is precisely for that reason, no doubt, that the judge wanted to 

assist the jury in the way he proposed.  But we do not think that he was entitled to 

usurp the constitutional function of the jury. 

27. We have every sympathy for the judge, who faced a real dilemma.  It was highly 

undesirable that the case against these two defendants should be heard separately and 

yet there would have been a potential unfairness to Kevern if the information about 

Cooper’s alleged previous conversations had been withheld from him.  It potentially 

assisted his case and had to be disclosed to him. Normally a witness would give first 

hand evidence about the circumstances in which these words had been said and the 

jury would be able to assess any conflict of evidence in the usual way. That was not 

possible here for public interest reasons.  But it would not have been enough for the 

officer in the case simply to have told the jury that there was evidence that these 

comments had been made. Even if evidence in that form, without identification of the 

earlier occasions, could have been adduced at all, it would be of limited assistance to 

Kevern because it would not give the weight to that evidence which a disclosure of 

the sources would be likely to have established.  Nor could the judge give a direction 

that the evidence could be considered by the jury in relation to Kevern but that the 

jury should not hold it against Cooper.  Quite apart from the artificiality of that 

exercise with respect to evidence like this, where there are cut-throat defences, 

evidence in favour of A necessarily harms B and vice versa.   

28. In short, the information had to be provided to Kevern in some form because it 

potentially helped his case; and as the Crown recognised, it was prima facie at least 

very reliable evidence. But its reliability could not be established without providing 

some detail about how the information had been obtained, which would not be in the 
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pubic interest.  The judge sought to square the circle by being willing to indicate to 

the jury, should it be necessary, the very powerful weight that should be given to this 

evidence, because he was satisfied that it was incontrovertible. That assisted Kevern 

but necessarily was prejudicial to the appellant for the reasons we have given.  In our 

view, the judge should not have agreed to deal with the evidence in this way, even if 

the alternative was the unattractive option of discharging the jury and ordering 

separate trials.  

29. With hindsight it would, we think, have been wiser for the judge to have refused to 

indicate in advance how he would deal with the matter in his summing up.  The 

question could then have been revisited, if the appellant chose to give evidence, in the 

light of what the appellant had to say about the earlier statements he was alleged to 

have made. 

Was the Verdict safe in any event? 

30. The question we have to ask, however, is whether the verdict was unsafe. If not, there 

is no justification for quashing it notwithstanding the errors by the judge. 

31. There is no doubt, as Mr Meeke QC, counsel for the Crown, emphasises, that the 

evidence against this appellant, although circumstantial, was extremely strong.  This 

included that following: there was evidence that he had stated in advance of the 

murder that he was going to get his hands on David Alderson’s money; after the event 

he allegedly told another witness that he had killed Alderson; from the night of the 

murder he suddenly acquired considerable wealth and bought a BMW car; the money 

he used included £50 notes which were issued before November 2011, the period 

when David Alderson had withdrawn large sums from the bank; his fingerprint was 

found in David Alderson’s car; and the keys to David Alderson’s home and safe were 
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found in his BMW.  In addition, he gave an inherently unlikely explanation as to how 

he had suddenly acquired this money which was not supported by any independent 

evidence at all.  

32. However, there are some cases where the verdict must be set aside however strong the 

evidence against the defendant. That will be so where he has not had a fair trial: see 

the observations of Lord Brown when giving the judgment of the Privy Council in 

Michel v The Queen (The Court of Appeal of Jersey) [2009] UKPC 41; [2010]1 WLR 

879; paras. 27-28, citing to similar effect certain dicta of Lord Bingham in Randall v 

R [2002] 2 Crim App R, 267, 284. 

33. In most cases where the court reaches the conclusion that a trial is unfair, it is because 

of improper, prejudicial or unfair conduct by the judge.  This case is wholly devoid of 

any such misconduct. The case was conducted with conspicuous fairness and the 

summing up was a model of clarity.  Nevertheless, we have reluctantly concluded that 

this is one of those exceptional cases where it would be inappropriate to uphold the 

verdict, notwithstanding the strength of the evidence.  The appellant submits that he 

did not give evidence because had he done so, the judge would have cast doubt on his 

credibility, albeit with respect to only part of his evidence. We are not able to gainsay 

the assertion that he was so influenced. In any event, even if there were other factors 

affecting the decision not to give evidence, we accept that this fact would inevitably 

have some effect on the question whether he should give evidence or not.  We 

recognise that the appellant might have chosen to give evidence and to challenge a 

guilty verdict if the judge did give a direction along the lines he had indicated. But we 

do not think that the appellant can be criticised for not taking that step. Where the 

result of an error by the judge has the consequence of discouraging the defendant 

http://www.bailii.org/ew/cases/EWHC/Admin/2002/2568.html
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from giving evidence in his own defence, because it will attract prejudicial 

observations by the judge, then in our view, notwithstanding the fairness of the trial in 

all other respects, the verdict cannot stand. It is not for us to speculate whether or not 

it would have materially improved his case had he given evidence. He is entitled to 

make his choice whether or not to do so freely and without fear of adverse judicial 

comment on the veracity of his evidence. The potential disadvantage to the appellant 

has been exacerbated by the fact that the judge in his summing up quite properly gave 

the direction, again potentially prejudicial to the appellant, as to the adverse 

inferences which the jury would be entitled to draw from his failure to give evidence.  

34. For these reasons, therefore, we uphold this appeal and we quash the conviction. We 

adjourn the issue of whether there should be a retrial and invite observations in 

writing with respect to that within 5 days. In the meantime, pending that decision, the 

appellant shall remain in custody.  It will of course initially be a matter for the 

prosecution to decide the form any retrial will take, should there be one. 
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